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UNITED STATES COMMISSION ON CIVIL RIGHTS

1331 Pennsylvania Ave., NW ¢ Suite 1150 « Washington, DC 20425 www.usccr.gov

Letter of Transmittal
July 23, 2019

President Donald J. Trump

Vice President Mike Pence

Senate Majority Leader Mitch McConnell
Speaker of the House Nancy Pelosi

On behalf of the United States Commission on Civil Rights (“the Commission™), I am pleased to
transmit our briefing report, Beyond Suspensions: Examining School Discipline Policies and
Connections to the School-to-Prison Pipeline for Students of Color with Disabilities. The report
is also available in full on the Commission’s website at WwWWw.USCCr.gov.

For this report, the Commission investigated school discipline practices and policies impacting
students of color with disabilities and the possible connections to the school-to-prison pipeline,
examined rates of exclusionary discipline, researched whether and under what circumstances
school discipline policies unfairly and/or unlawfully target students of color with disabilities, and
analyzed the federal government’s responses and actions on the topic. The Commission’s report
reflects that several decades of research demonstrate persistent racial disparities in disciplinary
rates and disparities based on disability status but much of scholarship based on this data has not
analyzed how these policies affect those students who live at the intersection of these two
identities. The literature available, however, does suggest that students of color with disabilities
face exclusionary discipline pushing them into the school-to-prison pipeline at much higher rates
than their peers without disabilities. And while exclusionary discipline has been shown to be
harmful for the educational attainment of all students, students with disabilities, particularly those
who are students of color, face even more challenges when they are not able to receive a quality
education.

The Commission majority (six Commissioners in favor, two Commissioners in opposition)
approved key findings including the following: Students of color as a whole, as well as by
individual racial group, do not commit more disciplinable offenses than their white peers — but
black students, Latino students, and Native American students in the aggregate receive
substantially more school discipline than their white peers and receive harsher and longer
punishments than their white peers receive for like offenses. Students with disabilities are
approximately twice as likely to be suspended throughout each school level compared to students
without disabilities.



Data the U.S. Department of Education reports show a consistent pattern of schools suspending or
expelling black students with disabilities at higher rates than their proportion of the population of
students with disabilities. Data show the large majority of out-of-school suspensions are for non-
violent behavior. The most recent available data reflect that, with the exception of Latinx and
Asian American students with disabilities, students of color with disabilities were more likely than
white students with disabilities to be expelled without educational services.

Research reflects that, in addition to missed class time, excessive exclusionary discipline
negatively impacts classroom engagement and cohesion and increases the likelihood excluded
students will be retained in grade, drop out of school, or be placed in the juvenile justice system.
Research also shows that zero tolerance policies and the practice of exclusionary discipline in
schools in the absence of consideration and application of alternatives to exclusionary discipline
are ineffective in creating safe and healthy learning environments for students, teachers, and staff.

The Commission majority voted for key recommendations, including the following: The U.S.
Department of Education’s Office for Civil Rights (OCR) should continue offering guidance to
school communities regarding how to comply with federal nondiscrimination laws related to race
and disability in the imposition of school discipline. It is critical that all teachers are provided with
resources, guidance, training, and support to ensure nondiscriminatory discipline in
schools. Congress should continue to provide funding to help states and school districts provide
training and support and, with Congressional appropriation support, the U.S. Departments of
Justice and Education should continue and expand their grant funding for these important goals.
OCR should rigorously enforce the civil rights laws over which it has jurisdiction, to address
allegations of discrimination in school discipline policies.

We at the Commission are pleased to share our views, informed by careful research and
investigation as well as civil rights expertise, to help ensure that all Americans enjoy civil rights
protections to which we are entitled.

For the Commission,
\

/4

Catherine E. Lhamon

Chair
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EXECUTIVE SUMMARY

EXECUTIVE SUMMARY

Nationwide, more than 2.7 million K-12 public school students received one or more out-of-school
suspensions in the 2015-2016 academic year.! The use of suspensions increased steadily from the
late 1980s and early 1990s through the 2011-12 school year and then dropped precipitously, by
approximately 20 percent between the 2011-12 and 2013-14 academic years.? Some of the
increase through 2011 was the result of teachers and administrators punishing minor behavioral
infractions (e.g., profanity, dress code violations) that in the past would have landed a student in
detention, but later had led to harsher punishments such as suspensions, expulsions, or even
arrests.® Researchers have found that school-level factors, such as a principal’s perspective on
discipline, significantly impact disparities in out-of-school suspension rates for students of color
and students of color with disabilities.* Data also suggest that school discipline policies may not
be impacting all students equally.® Moreover, data have consistently shown that the
overrepresentation of students of color in school discipline rates is not due to higher rates of

1 2.7 million students represent approximately 5-7 percent of the total number of K-12 students in the United States.
At the timing of the report, these are the most current national data available. See U.S. Dep’t of Education, Office
for Civil Rights, 2015-2016 Civil Rights Data Collection: School Climate and Safety, 2018,
https://www?2.ed.gov/about/offices/list/ocr/docs/school-climate-and-safety.pdf.

2U.S. Dep’t of Education, “Rethinking School Discipline,” Remarks of U.S. Secretary of Education Arne Duncan at
the Release of the Joint DOJ-ED School Discipline Guidance Package, Jan. 8, 2014,
https://www.ed.gov/news/speeches/rethinking-school-discipline; Daniel Losen, Cheri Hodson, Michael Keith 11,
Katrina Morrison, & Shakti Belway, Are We Closing the School Discipline Gap?, The Center for Civil Rights
Remedies, University of California, Los Angeles, 2015,
https://www.civilrightsproject.ucla.edu/resources/projects/center-for-civil-rights-remedies/school-to-prison-
folder/federal-reports/are-we-closing-the-school-discipline-

gap/AreWeClosingTheSchoolDisciplineGap FINAL221.pdf; Nancy Heitzeg, “Education or Incarceration: Zero
Tolerance Policies and The School to Prison Pipeline,” Forum on Public Policy, 20009,
https://files.eric.ed.gov/fulltext/EJ870076.pdf; Russell Skiba, “The Failure of Zero Tolerance,” Reclaiming Children
and Youth, vol. 22 (2014), http://reclaimingjournal.com/sites/default/files/journal-article-pdfs/22_4_Skiba.pdf; see
also, U.S. Dep’t of Education, Civil Rights Data Collection database (3,141,294 suspensions in 2011-12; 2,590,902
suspensions in 2013-14), https://ocrdata.ed.gov/StateNational Estimations.

3 See, e.g., Anti-Defamation League, What is the School-to-Prison Pipeline?, 2015,
https://www.adl.org/sites/default/files/documents/assets/pdf/education-outreach/what-is-the-school-to-prison-
pipeline.pdf.

4 Russell Skiba, Megan Trachok, Choong-Geun Chung, Timberly Baker, Adam Sheya, & Robin Hughes, Where
Should We Intervene? Contributions to Behavior, Student, and School Characteristics to Suspension and Expulsion,
Center for Civil Rights Remedies and the Research-to-Practice Collaborative, National Conference on Race and
Gender Disparities in Discipline, 2013, https://www.civilrightsproject.ucla.edu/resources/projects/center-for-civil-
rights-remedies/school-to-prison-folder/state-reports/copy_of dignity-disparity-and-desistance-effective-restorative-
justice-strategies-to-plug-the-201cschool-to-prison-pipeline/skiba-where-intervene-ccrr-conf-2013.pdf (paper on file
with authors); Daniel Losen and Amir Whitaker, Lost Instruction: The Disparate Impact of the School Discipline
Gap in California, The Civil Rights Project at the University of California, Los Angeles, 2017,
https://www.civilrightsproject.ucla.edu/resources/projects/center-for-civil-rights-remedies/school-to-prison-
folder/summary-reports/lost-instruction-the-disparate-impact-of-the-school-discipline-gap-in-california.

5 See, e.g., U.S. Dep’t of Education, “Rethinking School Discipline,” supra note 2; Losen, et al., Are We Closing the
School Discipline Gap?, supra note 2; Skiba, “The Failure of Zero Tolerance,” supra note 2.
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misbehavior by these students, but instead is driven by structural and systemic factors that this
report will address.®

Several decades of research demonstrate persistent racial disparities in disciplinary rates and
disparities based on disability status;’ but, much of extant data have not analyzed how these
policies affect those students who live at the intersection of these two identities. The literature
available, however, does suggest that students of color with disabilities face exclusionary
discipline® pushing them into the “school-to-prison pipeline” at much higher rates than their peers
without disabilities.® And while exclusionary discipline has been shown to be harmful for the
educational attainment of all students, students with disabilities, particularly those who are
students of color, face even more challenges when they are not able to receive a quality education.?

Exclusionary discipline practices place students at risk for experiencing a wide range of correlated
educational, economic, and social problems, including school avoidance, increased likelihood of
dropping out, and involvement with the juvenile justice system.! Additionally, in recent years,

6 Russell Skiba and Jeffrey Sprague, “Safety Without Suspensions,” Educational Leadership, 2008,
https://www.pbis.org/common/cms/files/Coach_Trainer/Articles/Safety%20Without%20Suspensions.pdf; Russell
Skiba, Robert Michael, Abra Carroll Nardo, & Reece Peterson, “The Color of Discipline: Sources of Racial and
Gender Disproportionality in School Punishment,” The Urban Review, vol. 34 (2002),
http://www.indiana.edu/~equity/docs/ColorofDiscipline2002.pdf; Pamela Fenning and Jennifer Rose,
“Overrepresentation of African American Students in Exclusionary Discipline,” Urban Education, vol. 42 (2007),
536-59; Sean Kelly, “A Crisis of Authority in Predominantly Black Schools?” Teachers College Record, vol. 112
(2010), 1247-74; Russell Skiba and Natasha Williams, Are Black Kids Worse? Myths and Facts About Racial
Differences in Behavior, The Equality Project at Indiana University, 2014, 2-5; see also U.S. Commission on Civil
Rights, School Discipline and Disparate Impact, 2011,

https://www.usccr.gov/pubs/docs/School_Disciplineand Disparate Impact.pdf.

7 See, e.g., U.S. Dep’t of Education, “Civil Rights Data Collection Data Snapshot: School Discipline,” March 2014,
https://ocrdata.ed.gov/downloads/crdc-school-discipline-snapshot.pdf.

8 National Clearinghouse on Supportive School Discipline, “Exclusionary Discipline,” 2014,
https://supportiveschooldiscipline.org/learn/reference-guides/exclusionary-discipline. “Exclusionary

discipline describes any type of school disciplinary action that removes or excludes a student from his or her usual
educational setting. Two of the most common exclusionary discipline practices at schools include suspension and
expulsion.” 1d. See also Discussion and Sources at infra note 10 (regarding the school-to-prison pipeline).

®U.S. Dep’t of Education, Office for Civil Rights, “Civil Rights Data Collection,” https://ocrdata.ed.gov/ (last
accessed Nov. 5, 2018); Daniel Losen, Director of the Center for Civil Rights Remedies at University of California-
Los Angeles, Additional Written Statement for the “The School-to-Prison Pipeline: The Intersections of Students of
Color with Disabilities,” briefing before the U.S. Commission on Civil Rights, Dec. 8, 2017 [hereinafter Losen
Additional Statement]; Losen, et al., Are We Closing the School Discipline Gap?, supra note 2, at 6.

10 Daniel Losen and Amir Whitaker, Lost Instruction, supra note 4; Daniel Losen, testimony before the U.S.
Commission on Civil Rights, briefing, The School-to-Prison Pipeline: The Intersections of Students of Color with
Disabilities, Dec. 8, 2017, p. 94 [hereinafter Briefing Transcript].

11 Advancement Project, Padres and Jovenes Unidos, Southwest Youth Collaborative, and Children & Family
Justice Center of Northwestern University School of Law, Education on Lockdown: The Schoolhouse to Jailhouse
Track, 2005, 16, https://b.3cdn.net/advancement/5351180e24cb166d02_mlibrggxlh.pdf; Johanna Wald and Daniel
Losen, “Defining and Redirecting a School-to-Prison Pipeline,” New Directions for Youth Development, vol. 99
(2003), 11,
https://pdfs.semanticscholar.org/6954/11al4bda3a82dd941c504272c57a8cccad44.pdf?_ga=2.95874396.118423638.
1541436106-983094117.1541436106.
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some federal officials and school reform advocates have started examining how the education
system may be systematically failing certain groups of students (e.g., students of color, students
with disabilities, LGBT*? students) who are:

disproportionately over- or incorrectly categorized in special education, are
disciplined more harshly, including referral to law enforcement for minimal
misbehavior, achieve at lower levels, and eventually drop or are pushed out of
school, often into juvenile justice facilities and prisons—a pattern now commonly
referred to as the School-to-Prison Pipeline.*

All students deserve to attend schools that are nurturing, stimulating, welcoming, and safe, and
defaulting to harsh discipline policies runs counter to these goals.!* Longstanding empirical
research has shown that using exclusionary school discipline policies for all levels of student
infractions, regardless of severity, is often ineffective; and these practices may even increase the
likelihood of future criminality and lower overall student academic performance in schools.!®
Further, data show that other disciplinary methods that do not involve exclusionary discipline can
be more effective than exclusion to address many forms of school misbehavior.® However, there

12| GBT stands for lesbian, gay, bisexual, and transgender.

13 Sarah E. Redfield and Jason P. Nance, School-to-Prison Pipeline, American Bar Association, Joint Task Force on
Reversing the School-to-Prison Pipeline, 2016, 7,
https://scholarship.law.ufl.edu/cgi/viewcontent.cgi?article=1765&context=facultypub.

14 See, e.g., Russell Skiba and M. Karega Rausch, “School Disciplinary Systems: Alternatives to Suspension and
Expulsion,” in G.G. Bear and K. M. Minke (eds), Children’s Needs I1I: Development, prevention, and intervention
(pp. 87-102), http://www.indiana.edu/~equity/docs/Alternatives to Expulsion.pdf; National Association of School
Psychologists; Annenberg Institute for School Reform, “Creating Safe Passage: Collaborative Approaches to
Equitable School Discipline Reform,” Voices in Urban Education, No. 42, 2015,
http://vue.annenberginstitute.org/issues/42.

15 Edward W. Morris and Brea L. Perry, “The Punishment Gap: School Suspension and Racial Disparities in
Achievement,” Social Problems, Vol. 63, No. 1, 2016, 68-86; M. Karega Rausch and Russell J. Skiba, “The
Academic Cost of Discipline: The Relationship Between Suspension/Expulsion and School Achievement,” Center
for Evaluation and Education Policy at Indiana University, Annual Meeting of the American Educational Research
Association, April, 2005, http://www.indiana.edu/~atlantic/wp-content/uploads/2014/03/Academic-Cost-of-School-
Discipline.pdf; Kaitlin P. Anderson, Gary W. Ritter, Gema Zamarro, “Understanding a Vicious Cycle: Do Out-of-
School Suspensions Impact Student Test Scores?,” Dep’t of Education Reform at The University of Arkansas,
EDRE working paper, March 30, 2017, http://www.uaedreform.org/downloads/2017/03/understanding-a-vicious-
cycle-do-out-of-school-suspensions-impact-student-test-scores.pdf; Andy Whisman and Patricia Cahape Hammer,
“The Association Between School Discipline and Mathematics Performance: A Case for Positive Discipline
Approaches,” Division of Teaching and Learning Office of Research, West Virginia Dep’t of Education, Sept. 2014,
https://files.eric.ed.gov/fulltext/ED569903.pdf; Tom Loveless, 2017 Brown Center Report on American Education:
Race and school suspensions, Brookings Institute, March 22, 2017, https://www.brookings.edu/research/2017-
brown-center-report-part-iii-race-and-school-suspensions/.

16 Barbara J. McMorris, Kara J. Beckman, Glynis Shea, Jenna Baumgartner, and Rachel C. Eggert, “Applying
Restorative Practices to Minneapolis Public Schools Students Recommended for Possible Expulsion: A Pilot
Program Evaluation of the Family and Youth Restorative Conference Program,” University of Minnesota, Healthy
Youth Development / Prevention Research Center, Dec. 2013,
http://www.legalrightscenter.org/uploads/2/5/7/3/25735760/Irc_umn_report-final.pdf; Jenni Owen, Jane Wettach,
and Katie Claire Hoffman, Instead of Suspension: Alternative Strategies for Effective School Discipline, Duke
Center for Child and Family Policy and Duke Law School, 2015,
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are certain infractions (e.g., a student who brings a gun to school) where exclusionary discipline
IS necessary to secure school safety.

Too often, exclusionary discipline policies and practices such as suspensions and expulsions also
remove students from the classroom in a discriminatory manner and prevent students from
achieving their educational goals.!” Moreover, federal civil rights law requires that schools that
receive federal funding—including all public schools—must ensure that discipline policies and
procedures are not discriminatory. '8

Federal data collected by the U.S. Department of Education’s Office for Civil Rights (OCR) show
that students of color and students of color with disabilities are disproportionately subjected to out-

https://law.duke.edu/childedlaw/schooldiscipline/downloads/instead_of suspension.pdf; Regennia L. Walker, Sean
Burnette, Caron Crook, DeeAnn Robinson, Victoria McSwain, Heather Whitton, Katrina Burnette, and Ashley
Mandy, “Real Life Account of PBIS at the Primary/Elementary Level,” Georgia Association for Positive Behavior
Support Conference, 2016, https://digitalcommons.georgiasouthern.edu/gapbs/2016/2016/11/; Rob Horner and
George Sugai, Effective Implementation of School-wide Positive Behavior Supports: Reducing the Need for
Seclusion and Restraint, May Institute and the OSEP Center on Positive Behavioral Interventions and Support,
National Autism Center, 2011,
http://www.pbis.org/common/cms/files/pbisresources/slides_robert putnam_051911.pdf; see also, Joseph Durlak,
Roger Weissberg, Alison Dymnicki, Rebecca Taylor, and Kriston Schellinger, “The impact of enhancing students’
social and emotional learning: A meta-analysis of school-based universal interventions,” Child Development, 82(1),
2011, 405-32, https://www.casel.org/wp-content/uploads/2016/08/PDE-3-Durlak-Weissberg-Dymnicki-Taylor-_-
Schellinger-2011-Meta-analysis.pdf.
17 See Discussion and Sources cited infra notes 202, 372-84, 555-59.
18 See Title V1 of the Civil Rights Act of 1964, Pub. L. 88-352, July 2, 1964, codified at 42 U.S.C. §2000d et seq.;
Section 504 of the Rehabilitation Act of 1973, 29 U.S.C. §701 et seq., § 794. The Commission notes that because
public charter schools receive federal funding, they are also generally subject to federal civil rights laws. The U.S.
Dep’t of Education’s Office for Civil Rights (OCR) summarizes the applicable law as follows:

Of course, charter schools, like all public schools and other recipients of federal financial

assistance, must operate consistent with civil rights laws.

The U.S. Dep’t of Education (ED), Office for Civil Rights (OCR) enforces a number of civil rights
laws that apply to public schools, including charter schools. These laws include: Title VI of the
Civil Rights Act of 1964 (Title V1), which prohibits discrimination on the basis of race, color, or
national origin; Title IX of the Education Amendments of 1972 (Title IX), which prohibits
discrimination on the basis of sex in education programs; Section 504 of the Rehabilitation Act of
1973 (Section 504), which prohibits discrimination on the basis of disability; and the Age
Discrimination Act of 1975, which prohibits discrimination on the basis of age. These laws apply
to programs and activities that receive federal financial assistance. OCR is also responsible for
enforcing Title Il of the Americans with Disabilities Act of 1990 (Title II), which prohibits
discrimination on the basis of disability by public entities, including public schools. Title Il
applies to public entities, regardless of whether they receive federal financial assistance. OCR
receives and resolves more than 5,000 complaints of discrimination each year and provides
technical assistance on a wide range of issues.
U.S. Dep’t of Education, Office for Civil Rights, “Backgrounder: Applying Federal Civil Rights Laws to Public
Charter Schools,” Archived Information, https://wwwz2.ed.gov/offices/OCR/archives/charterga/charback.html (last
accessed Sept. 26, 2018).




EXECUTIVE SUMMARY

of-school suspensions and other exclusionary school discipline policies.'® Students of color and
students with disabilities (as a whole) are often disciplined more harshly and more frequently than
their peers, resulting in serious, negative repercussions for their academic success.?® For instance,
the Department of Education found that in the 2013-14 school year, students with disabilities (as
a whole) made up 12 percent of students receiving one or more out-of-school suspensions,
compared to about 5 percent of students without a disability.?! Breaking these data by race and
gender show that for most boys of color with disabilities (with the exception of Latino and Asian
boys), more than one out of five were suspended, and approximately one in five multiracial girls
of color with disabilities were suspended.?? Standing alone, disparate discipline rates do not
necessarily indicate that a school or district is violating civil rights laws in every situation, even
where the policies apply exclusionary discipline.?® However, data showing disparate use of
discipline for students of color and for students with disabilities suggest that some schools and
districts may be applying disciplinary policies in unfair and possibly discriminatory ways in
violation of federal civil rights protections.?*

19 See U.S. Dep’t of Education, Office for Civil Rights, 2015-2016 Civil Rights Data Collection: School Climate and
Safety, supra note 1; see also U.S. Dep’t of Education, Office for Civil Rights, Civil Rights Data Collection, Data
Snapshot: School Discipline, supra note 7.

20 See U.S. Dep’t of Education, Office for Civil Rights, 2015-2016 Civil Rights Data Collection: School Climate and
Safety, supra note 1.

21 U.S. Dep’t of Education, Office for Civil Rights, 2013-2014 Civil Rights Data Collection: A First Look, Oct. 28,
2016, 4.

22 |d. Particular suspension rates by race and gender include: Native American/Alaska Native (23%), Native
Hawaiian/Pacific Islander (23%), black (25%), and multiracial (27%) boys with disabilities, and multiracial girls
with disabilities (21%). Id.

23 See U.S. Dep’t of Education, Office for Civil Rights, “Dear Colleague: Preventing Racial Discrimination in
Special Education,” Dec. 12, 2016, 9, https://www?2.ed.gov/about/offices/list/ocr/letters/colleague-201612-racedisc-
special-education.pdf; U.S. Dep’t of Justice, Civil Rights Division and U.S. Dep’t of Education, Office for Civil
Rights, “Dear Colleague Letter on the Nondiscriminatory Administration of School Discipline,” Jan. 8, 2014, 10, 13,
https://www2.ed.gov/about/offices/list/ocr/letters/colleague-201401-title-vi.pdf.

2% See, e.¢., U.S. Dep’t of Education, Office for Civil Rights, Letter to Dr. Gearl Loden, Superintendent, Tupelo
Public School District, Sept. 25, 2014, 1-3,
https://www2.ed.gov/about/offices/list/ocr/docs/investigations/more/06115002-a.pdf (compliance review discussing
Title VI of the Civil Rights Act of 1964, 42 U.S.C. § 2000d, and disparate impact standards); Letter from Joshua
Douglass, Chief Attorney, to Robert Neu, Superintendent, Oklahoma Public Schools, April 19, 2016, 4-5, 11-13,
https://www2.ed.gov/about/offices/list/ocr/docs/investigations/more/07141149-a.pdf (complaint investigations
discussing Title V1 of the Civil Rights Act of 1964, 42 U.S.C. § 2000d, and disparate impact standards as applied to
school discipline policy and alleged retaliation); Letter from Joshua Douglass, Chief Attorney, to Robert Neu,
Superintendent, Oklahoma Public Schools, Nov. 20, 2017, 1,
https://www?2.ed.gov/about/offices/list/ocr/docs/investigations/more/09141111-b.pdf (resolution agreement
discussing Title VI of the Civil Rights Act of 1964, 42 U.S.C. § 2000d and disparate impact standards as applied to
school discipline policy); U.S. Dep’t of Education, Office for Civil Rights, Letter to John Sutter, Superintendent,
Loleta Union School District, Nov. 22, 2017, 9, 21-23,
https://www?2.ed.gov/about/offices/list/ocr/docs/investigations/more/09141111 -a.pdf.
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This report is informed by expert testimony provided at the U.S. Commission on Civil Rights
(Commission) December 2017 briefing,?®> which included presentations and testimony from
government officials and policy experts as well as oral and written testimony from school teachers,
students, parents, and policy advocates during the associated public comment period. The
Commission also conducted extensive guantitative and qualitative research regarding the impact
of school discipline policies on students of color with disabilities, as well as relevant civil rights
laws and policies.

Although the Commission has been investigating and reporting on various disparities in school
discipline since 2002,% this report specifically focuses on the effects of discipline practices on
students of color with disabilities. Over the past several years there has been increased public
attention, resulting from initiatives implemented by the federal government (e.g., the Supportive
School Discipline initiative,?” My Brother’s Keeper?® and the Rethink Discipline initiative??), on
the disparately negative effects of some school discipline policies on students of color. However,
less public attention has focused on the intersectional experiences of students of color with
disabilities.

Whereas longstanding advocacy—including litigation in 1972 on behalf of black students with
disabilities successfully challenging their disciplinary exclusion from school without appropriate
due process®—and research has addressed the disparate discipline of both students of color and
students with disabilities, many empirical studies have not addressed the intersection of race and
disability as their main focus. A large number of studies focus either on students of color or on
students with disabilities as a whole, possibly overlooking the specific issues that emerge for
students whose lives are impacted by the intersection of race and disability. Therefore, this report
presents data from the race literature and data from the disability literature to illustrate the severity
of these issues and how the school-to-prison pipeline negatively affects students of color with

25 United States Commission on Civil Rights, “Commission Briefing: The School-to-Prison Pipeline: The
Intersection of Students of Color with Disabilities,” Dec. 8, 2017.

26 See generally U.S. Commission on Civil Rights, “Making a Good IDEA Better: The Reauthorization of the
Individuals with Disabilities Education Act,” April 12, 2002, https://www.usccr.gov/pubs/idea/paper.htm; U.S.
Commission on Civil Rights, School Discipline and Disparate Impact, 2011,
https://www.usccr.gov/pubs/docs/School_Disciplineand Disparate Impact.pdf.

27U.S. Dep’t of Education, School Climate and Discipline: Federal Efforts, last modified Dec. 8, 2015,
https://www?.ed.gov/policy/gen/quid/school-discipline/fedefforts.html.

28 My Brother’s Keeper Alliance, “MBK Alliance,” https://www.obama.org/mbka/ (last accessed Nov. 5, 2018) (an
initiative that “focuses on building safe and supportive communities for boys and young men of color where they
feel valued and have clear pathways to opportunity.”).

2 U.S. Dep’t of Education, “Rethinking Discipline,” https://www2.ed.gov/policy/gen/guid/school-
discipline/index.html (last accessed Dec. 19, 2018) (a website offering resources for “[a]dministrators, educators,
students, parents and community members” on “the prevalence, impact, and legal implications of suspension and
expulsion” and potential alternatives to exclusionary discipline).

30 Mills v. Bd. of Ed. of Dist. of Columbia, 348 F. Supp. 866, 875-76 (D.D.C. 1972).
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disabilities. The report also builds upon the intersectional research data that are available and
presents these data whenever possible.

The Commission’s research shows that many schools throughout the United States utilize and rely
upon discipline policies that allow for disproportionate removal of students of color with
disabilities from classrooms, often for minor infractions of school rules and often in ways that are
inappropriately applied by teachers, non-administrative staff, and school officials.3! Further, this
uneven application of disciplinary policies disproportionately appears in low-income and urban
communities.® While some schools and districts have made important progress,3* more work still
needs to be done3* to ensure that all public school students are guaranteed equal protection of their
right to an education as provided by the Fourteenth Amendment of the U.S. Constitution® and
under federal civil rights law.

Educators and school administrators are working diligently across the country not only to provide
students with a quality education, but also to ensure that all students are safe at school. Teachers
and administrators are forced to make difficult decisions involving the use of school discipline
every day, and they must work to avoid unfairly excluding students from the educational process
while ensuring the safety of school campuses and promoting their educational mission. In some
schools and districts, unjustified and unnecessary use of suspensions and expulsions undermines
the essential work of public education.

When schools use exclusionary discipline as a way to punish a student, students not only miss
valuable instruction time, but they also lose a sense of belonging and engagement in school.
Students can begin to feel like they are not valued and lose interest in their education. These
feelings can be compounded when schools send the message that they are singling out students

31 See infra notes 149-52.

32 See infra notes 462-64, 731-733.

33 See infra notes 491-96, 500-511.

3 bid.

3 See Brown v. Bd. of Ed. of Topeka, Shawnee Cty., Kan., 347 U.S. 483, 494-95 (1954) (holding that segregating
schools by race violates the Equal Protection Clause); see also Plyler v. Doe, 457 U.S. 202, 230 (1982) (holding that
denying free education to noncitizen children residing in state violates the Equal Protection Clause). See also infra
notes 51-54.

% See Title VI of the Civil Rights Act of 1964, 42 U.S.C. §2000d et seq.; Section 504 of the Rehabilitation Act of
1973, 29 U.S.C. § 794; Americans with Disabilities Act of 1990, 42 U.S.C. §12101 et seq.; see also infra notes 41-
44,78-92, 113-124. Restrictions or deprivations of students’ right to education through unfair disciplinary
proceedings may also be subject to constitutional due process clause requirements, such as notice and opportunity to
be heard. See also Goss v. Lopez, 419 U.S. 565, 581 (1975) (“[Ohio public high school] [s]tudents facing temporary
suspension have interests qualifying for protection of the Due Process Clause, and due process requires, in
connection with a suspension of 10 days or less, that the student be given oral or written notice of the charges
against him and, if he denies them, an explanation of the evidence the authorities have and an opportunity to present
his side of the story. The Clause requires at least these rudimentary precautions against unfair or mistaken findings
of misconduct and arbitrary exclusion from school.”). See also Introduction: Relevant Civil Rights Law, infra notes
62-69.
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because of the students’ race, ethnicity, national origin, and/or disability.3” These actions are not
only discriminatory, they can also have lifelong negative impacts.*® These types of policies also
undermine the American promise to students to provide them an equal opportunity for public
education regardless of their backgrounds, in the hope of creating a more equitable future for all.*

Against this backdrop, the Commission investigated school discipline practices and policies
impacting students of color with disabilities and the possible connections to the school-to-prison
pipeline, examined the rates of exclusionary discipline, researched whether these policies unfairly
and/or unlawfully target students of color with disabilities, and analyzed the federal government’s
responses and actions on the topic. At a December 8, 2017 briefing, the Commission convened
experts to discuss if school discipline practices needed reform, and to consider the federal
government’s role in guaranteeing the safety of students and providing them with an equitable
education. The experts’ testimony and the public’s comments and statements are discussed herein.
After reviewing and summarizing relevant civil rights law in the Introduction, Chapters 1 and 2
examine the literature, data, and debates on school discipline reform. Chapter 3 then analyzes the
federal government’s enforcement practices and guidance regarding school discipline policies. The
report concludes with the Commission’s findings and recommendations, which are highlighted
below, and discussed in full in Chapter 4:

Findings:

e Researchers and advocates have long recognized disparate discipline rates for students of
color and students with disabilities. Not many empirical studies, however, have focused on
the intersection of race and disability.

e Students of color as a whole, as well as by individual racial group, do not commit more
disciplinable offenses than their white peers — but black students, Latino students, and
Native American students in the aggregate receive substantially more school discipline
than their white peers and receive harsher and longer punishments than their white peers
receive for like offenses.

e Students with disabilities are approximately twice as likely to be suspended throughout
each school level compared to students without disabilities.

37 See generally Danya Contractor and Cheryl Staats, Interventions to Address Racialized Discipline Disparities and
School “Push Out,” Kirwan Institute, 2014, http://Kirwaninstitute.osu.edu/wp-content/uploads/2014/05/ki-
interventions.pdf; Advancement Project and The Civil Rights Project at Harvard University, Opportunities
Suspended: The Devastating Consequences of Zero Tolerance and School Discipline, Report from A National
Summit on Zero Tolerance, June 15-16, 2000, https://www.civilrightsproject.ucla.edu/research/k-12-
education/school-discipline/opportunities-suspended-the-devastating-consequences-of-zero-tolerance-and-school-
discipline-policies/crp-opportunities-suspended-zero-tolerance-2000.pdf.

38 See infra notes 202-204.

39 See infra notes 44, 140-42, 624.
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e The U.S. Department of Education recognizes that since it began collecting state-level data
on suspensions and expulsions in the 1998-1999 school year, a consistent pattern persists
of schools suspending or expelling black students with disabilities at higher rates than their
proportion of the population of students with disabilities. The most recent CRDC data
reflects that, with the exception of Latinx and Asian American students with disabilities,
students of color with disabilities were more likely than white students with disabilities to
be expelled without educational services.

e In addition to missed class time, excessive exclusionary discipline negatively impacts
classroom engagement and cohesion and increases the likelihood excluded students will be
retained in grade, drop out of school, or be placed in the juvenile justice system. Black
students with disabilities lost approximately 77 more days of instruction compared to white
students with disabilities.

e According to CRDC data, 1.6 million students attend a school with a sworn law
enforcement officer (SLEO) but not a school counselor and by the 2015-16 academic year,
schools reported having more than 27,000 school resource officers (SROs), compared to
23,000 social workers. Latinx, Asian, and black students were all more likely than white
students to attend a school with an SLEO but not a counselor.

Recommendations:

e The U.S. Department of Education’s Office for Civil Rights (OCR) should continue
offering guidance to school communities regarding how to comply with federal
nondiscrimination laws related to race and disability in the imposition of school discipline.

e ltiscritical that all teachers are provided with resources, guidance, training, and support to
ensure nondiscriminatory discipline in schools. Congress should continue to provide
funding to help states and school districts provide training and support and, with
Congressional appropriation support, DOJ and ED should continue and expand their grant
funding for these important goals.

e OCR should rigorously enforce the civil rights laws under its jurisdiction to address
allegations of discrimination in school discipline policies.

e Congress should provide funding as needed and incentivize states to provide funding to
ensure all schools have adequate counselors and social workers.
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INTRODUCTION: RELEVANT CIVIL RIGHTS LAW

This section provides a brief summary of federal civil rights laws that are relevant to the
Commission’s analysis of school discipline proceedings impacting students of color with
disabilities in the following chapters of this report. The main bodies of relevant law are federal
constitutional and statutory law, applicable judicial decisions, and federal agency guidance and
regulations.

Constitutional Law: Equal Protection and Due Process Rights

The Equal Protection Clause of the Fourteenth Amendment to the United States Constitution
provides that no state may “deny to any person within its jurisdiction the equal protection of the
laws.”*® Although the Constitution does not provide a fundamental right to receive an education,*
this clause guarantees the rights of students to equal access to public education. It was under the
Equal Protection Clause that in 1954, in Brown v. Board of Education, the Supreme Court held
that racial segregation of students violated the right of African-American students to “equal
educational opportunities,”* emphasizing that “[s]uch an opportunity, where the state has
undertaken to provide it, is a right which must be made available to all on equal terms.”*3

Equal protection applies to more than racial discrimination in education. In 1982, in the case of
Plyler v. Doe, the Supreme Court stressed that, although education is not a fundamental right
directly guaranteed by the Constitution,** equal access must be protected because education is
pivotal to a person’s future success and ability to function in society.*® The Court summarized that:

Education provides the basic tools by which individuals might lead economically
productive lives to the benefit of us all. . . . [E]ducation has a fundamental role in
maintaining the fabric of our society. We cannot ignore the significant social costs
borne by our Nation when select groups are denied the means to absorb the values
and skills upon which our social order rests.*®

%0 U.S. ConsT. amend. XIV § 1.

41 See Plyler v. Doe, 457 U.S. 202, 221, 223 (1982).

42 Brown, 347 U.S. 483, 493 (1954) (“We come then to the question presented: Does segregation of children in
public schools solely on the basis of race, even though the physical facilities and other ‘tangible’ factors may be
equal, deprive the children of the minority group of equal educational opportunities? We believe that it does.”).
“1d.

4 See Plyler, 457 U.S. at 220-21, 223.

4 d. at 220-23 (discussing, inter alia, why the “status-based denial of basic education” does not comport with “the
framework of equality embodied in the Equal Protection Clause.”).

46 1d. at 221.
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The Court then ruled that due to this extreme impact, a Texas law excluding undocumented
immigrant children from public education “can hardly be considered rational unless it furthers
some substantial goal of the State.”*” The Court identified no such substantial interest, and
therefore invalidated the law. Additionally, unnecessary burdens on equal access to education,
such as requiring a birth certificate or threatening to report certain classes of students and parents
to law enforcement, may also constitute equal protection violations.*®

Based on this body of law, federal courts have also recognized the equal protection claims of
students with disabilities.*® In 1972, a federal court ruled that the District of Columbia school
board’s refusal to provide free public education to students with disabilities violated their equal
protection and due process rights.>® The named plaintiffs were seven African-American® students
representing a class of students who were subject to being:

labeled as behavioral problems, mentally retarded, emotionally disturbed or
hyperactive, and denied admission to the public schools or excluded therefrom after
admission, with no provision for alternative educational placement or periodic
review.%?

471d. at 224.

48 Hispanic Interest Coalition of Ala. v. Gov. of Ala., 691 F. 3d 1236, 1248 (11th Cir. 2012) (“Having concluded that
section 28 [the policy in question] substantially burdens the rights secured by Plyler, we may only uphold it if the
provision ‘furthers some substantial state interest.””) (citation omitted); Id. at 1249 (“Although those might be
legitimate state interests, the means chosen by Alabama ‘unnecessarily burden[s]’ the children’s right to a basic
education.”) (citation omitted).

9 See, e.g., H.M. v. Bd. of Educ. of the Kings Local Sch. Dist., 117 F. Supp. 3d 992, 1002-04 (S.D. Ohio 2015)
(denying school personnel’s motion to dismiss the claim of students with disabilities who alleged that they were
subjected to discipline procedures in violation of the Equal Protection Clause); Barnett v. Baldwin Cty. Bd. of Educ.,
60 F. Supp. 3d 1216, 1231-32 (S.D. Ala. 2014) (finding that school officials were not entitled to dismissal of
parents’ claims that the officials violated the equal protection rights of students of color with disabilities by
“systematically targeting African—American, Hispanic, bi-racial, students whose parents were or are in inter-racial
relationships, or Caucasian students with close friendships with student [sic.] of color” by placing them in “black
boxes” or “locked closets.”); Clark v. Bd. of Educ. of Franklin Twp. Pub. Sch., Case No. CIV.A. 06-2736 (FLW),
2009 WL 1586940, at *3, *9-11 (D.N.J. June 4, 2009) (finding that plaintiffs presented a genuine issue of material
fact as to whether a teacher violated the equal protection rights of an African-American preschooler with disabilities
by suspending him for nine days, where such punishment was never inflicted on a white preschooler); James S. ex
rel. Thelma S. v. Sch. Dist. of Phila., 559 F. Supp. 2d 600, 627 (E.D. Pa. 2008) (allowing a student’s claim that

school personnel subjected him to “unequal punishment . . . for disability-related conduct” in violation of the
Equal Protection Clause to proceed, and denying the school personnel’s motion for dismissal on these grounds).

50 Mills v. Bd. of Ed. of D.C., 348 F. Supp. 866, 868, 875-76 (D.D.C. 1972).

5 In this case, “Although all of the named minor plaintiffs are identified as Negroes the class they represent is not
limited by their race. They sue on behalf of and represent all other District of Columbia residents of school age who
are eligible for a free public education and who have been, or may be, excluded from such education or otherwise
deprived by defendants of access to publicly supported education.” Id. at 870.

52 |d. at 868.



INTRODUCTION: RELEVANT CIVIL RIGHTS LAW

According to the court, many of these students were “suspended or expelled” or “reassigned”
without a hearing, in direct violation of their Due Process rights (which are discussed in further
detail below).>® The court ordered the school board to implement procedures guaranteeing the
students’ constitutional rights, including a detailed process for determining whether a student
needed a specialized education, a means for obtaining a free specialized education if needed, and
a hearing before imposing any disciplinary measures harsher than a two-day suspension.>*

The Due Process Clause of the Fourteenth Amendment protects what is termed substantive and
procedural due process rights,> which may apply to disciplinary proceedings in schools. The Due
Process Clause mandates that no state may “deprive any person of life, liberty, or property, without
due process of law.”%® In 1975, the Supreme Court recognized the right of students to procedural
due process with regard to disciplinary proceedings under the 14th Amendment.>” In Goss V.
Lopez, the Court found that because an Ohio law required children to attend public schools, Ohio
had created a “legitimate entitlement to a public education as a property interest which is protected
by the Due Process Clause and which may not be taken away for misconduct without adherence”
to constitutionally required procedures.%® According to the Court, the students’ property interest in
education obligated the schools to follow “fundamentally fair procedures” when disciplining
students.>® These procedures included notice and a hearing for non-minor disciplinary actions
(such as, in this case, a 10-day suspension).5°

53 |d. at 875.

5 |d. at 878-83.

%5 Substantive due process requires that the government may not unduly interfere with rights deemed fundamental to
a person’s “life, liberty, or property.” U.S. CONST. amend. XIV § 1; 16B AM. JUR. 2D Constitutional Law § 953
(2018). Generally, substantive due process involves a governmental deprivation of life, liberty, or property, where
the government (arguably) lacks adequate justification for the action. Erwin Chemerinsky, Substantive Due Process,
15 Touro L. REV. 1501, 1501 (1999). See, e.g., Meyer v. Nebraska, 262 U.S. 390, 399-403 (1923) (holding that it
unconstitutionally violates substantive due process to legally prohibit teaching German, as parents have a
fundamental right to control their children’s upbringing). Procedural due process, as opposed to substantive due
process, guarantees individuals’ right to fair proceedings when their fundamental rights are implicated or subject to
government interference. See, e.g., Santosky v. Kramer, 455 U.S. 745, 768-70 (1982) and 16B AM. JUR. 2D
Constitutional Law § 953 (2018). To analyze a procedural due process issue, courts must first evaluate the nature of
the right alleged, including protected liberty and property interests, and then determine the appropriate due process
procedures employed to protect that right. See Mathews v. Eldridge, 424 U.S. 319, 332-33 (1976) (stating,
“[p]rocedural due process imposes constraints on governmental decisions which deprive individuals of ‘liberty’ or
‘property’ interests within the meaning of the Due Process Clause,” and going on to analyze the appropriate
balancing of interests process for the situation at issue.).

% U.S. ConsT. amend. XIV § 1.

57 Goss v. Lopez, 419 U.S. 565, 576 (1975). Also note that the Sixth Circuit has recognized students’ rights to
substantive due process within the school discipline context and found that a school discipline policy would be
upheld unless it was not “rationally related to a legitimate state interest.” Seal v. Morgan, 229 F.3d 567, 575-76 (6th
Cir. 2000).

%8 |d. at 574.

9 1d. at 573-74.

801d. at 576-79.
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Although persons with disabilities are not constitutionally protected as a suspect class,5 students
with disabilities may challenge state laws that deny them public education on both equal protection
and substantive due process grounds.®? In 1972, on behalf of students with disabilities and their
parents, a Pennsylvania organization argued that the state violated the equal protection rights of
students with disabilities by denying them free public education and violated their parents’ due
process rights by withholding notice and an opportunity to be heard before excluding their children
from public schools.®® The federal court agreed with the organization’s claims and approved a
settlement agreement ensuring protection of the students’ constitutional rights.®*

In addition to guaranteeing equal protection and due process, the Fourteenth Amendment
authorizes Congress to enforce these protections “by appropriate legislation.”®® This provision,
known as the Enforcement Clause, authorizes Congress to enact laws enforcing the protections of
Fourteenth Amendment rights.® It allows Congress to “remedy or prevent” policies or practices
that may not be intentionally discriminatory, but are discriminatory in effect.®” For example, the
Supreme Court upheld Congress’ power under the Enforcement Clause to enact provisions of Title
Il of the Americans with Disabilities Act (ADA), which addresses discrimination against people
with disabilities.58

81 In Frontiero v. Richardson, the Supreme Court clarified that race, sex, and national origin are suspect classes
because they are based on “immutable characteristic[s]” that “frequently bear[] no relation to ability to perform or
contribute to society,” unlike “intelligence or physical disability.” 411 U.S. 677, 686-87 (1973). More than 10 years
later in City of Cleburne, Tex. v. Cleburne Living Ctr., the Supreme Court concluded that although developmentally
disabled people do not belong to a “quasi-suspect class,” such individuals were not “entirely unprotected from
invidious discrimination.” 473 U.S. 432, 442, 446 (1985). According to the Court, legislation that treats
developmentally disabled people differently “must be rationally related to a legitimate government purpose.” Id. at
446.

62 See, e.g., Pennsylvania Ass’n for Retarded Children v. Com. of Pa., 343 F. Supp. 279, 283 (E.D. Pa. 1972).

83 1d. at 282-83.

8 1d. at 293-97, 301-03.

65 U.S. ConsT. amend. XIV § 5.

% See Tennessee v. Lane, 541 U.S. 509, 518-20 (2004) (stating that Congress’s enforcement power under the 14th
amendment is broad and it “includes ‘the authority both to remedy and to deter violation of rights guaranteed [by the
Fourteenth Amendment] by prohibiting a somewhat broader swath of conduct, including that which is not itself
forbidden by the Amendment’s text.””” (quoting Kimel v. Florida Bd. Of Regents, 528 U.S. 62, 81 (2000)). See
generally 16B AM. JUR. 2D Constitutional Law § 828 (2018).

67 Lane, 541 U.S. at 520 (“When Congress seeks to remedy or prevent unconstitutional discrimination, § 5 [of the
Fourteenth Amendment] authorizes it to enact prophylactic legislation proscribing practices that are discriminatory
in effect, if not in intent, to carry out the basic objectives of the Equal Protection Clause.”).

8 |d. at 533-34, 531 (holding that Title Il of the ADA, 42 U.S.C. § 12131 et seq., “as it applies to the class of cases
implicating the fundamental right of access to the courts,” “unquestionably” “constitutes a valid exercise of
Congress' § 5 authority to enforce the guarantees of the Fourteenth Amendment”).
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Statutory Protections for Students of Color and Students with Disabilities

Congress has enacted several laws to further the principles embedded in the Equal Protection and
Due Process Clauses. Three key civil rights statutory protections pertain to the nondiscrimination
rights of students of color with disabilities in public schools: Title VI of the Civil Rights Act of
1964, Section 504 of the Rehabilitation Act, and Title Il of the ADA. Each of these laws protects
students against discrimination.®® While not an anti-discrimination law, the Individuals with
Disabilities Education Act (IDEA) also provides rights for certain students with disabilities to
receive a free and appropriate education.”

Title VI of the Civil Rights Act

Congress enacted the Civil Rights Act of 1964 to prohibit racial discrimination in public
accommodations, facilities, and education.” Title IV of the Civil Rights Act (Title IV) is the statute
enacted to end segregation public schools.”? It prohibits discrimination in public schools based on
race, color, religion, sex, or national origin, and permits suits by the Attorney General to enforce
those rights as well as equal protection under the law, without regard to whether the school receives
federal funding.” Title VI of the Civil Rights Act (Title V1) is similar but limited to schools that
receive federal funding. Title VI provides that:

No person inthe United States shall, on the ground of race, color, or national origin,
be excluded from participation in, be denied the benefits of, or be subjected to
discrimination under any program or activity receiving Federal financial
assistance.’

The Department of Education’s Office for Civil Rights (OCR) is responsible for enforcing Title
V1 in public schools,” and the Department of Justice’s (DOJ) Civil Rights Division may also
enforce Title IV and Title VI. In a 2013 federal court filing, the DOJ summarized the important
role of eradicating discriminatory discipline in desegregation cases and the applicable law as
follows:

89 Under current law, there is not a way to make an intersectional claim. A claim for a student of color with
disabilities must involve hybrid claims under different laws, because there is no law that specifically addresses
individuals with intersectional identities.

0 Individuals with Disabilities Act, Pub. L. 101-476, 20 U.S.C. § 1400 et. seq. For further discussion of IDEA, see
infra notes 315, 621-22.

L Civil Rights Act of 1964, Pub. L. No. 88-352, 78 Stat. 241 (codified at 42 U.S.C. §§ 2000a et seq.).

72 See, e.g., 42 U.S.C. § 2000c-2 (Title 1V)

342 U.S.C. § 2000c-6.

4 Title VI of Civil Rights Act of 1964, Pub. L. No. 88-352 (codified at 42 U.S.C. § 2000d. (Title VI)).

534 C.F.R.§100.1.
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The affirmative duty to desegregate is a continuing responsibility, and “[p]art of the
affirmative duty. . . is the obligation not to take any action that would impede the
process of disestablishing the dual system and its effects.” Eliminating racial
discrimination in student discipline is part of establishing a “truly unitary school
system.” In addition, discriminatory discipline that results in the exclusion of black
students from school without educational services for significant amounts of time,
or the placement of students in an alternative school that offers inferior education
services, can affect the quality of education that black students receive.’®

Title VI regulations prohibit not only intentional racial discrimination, but also “criteria or methods
of administration” that have a racially discriminatory effect.”” Any school that receives federal
funding—and all public schools do—may not, directly or indirectly, administer programs “which
have the effect of subjecting individuals to discrimination because of their race, color, or national
origin, or have the effect of defeating or substantially impairing accomplishment of the objectives
of the program as respect individuals of a particular race, color, or national origin.”’®

Cases brought to enforce these regulations are commonly called “disparate impact” cases, but the
name is a misnomer because proving this type of discrimination requires more than just a
statistically disparate impact.” In a recent housing case resolving disparate impact claims, the
Supreme Court held that a showing that the defendant’s policies unfairly and directly caused the

6 Memorandum of Law in Support of Joint Motion to Approve Proposed Consent Order, Barnhardt v. Meridian
Mun. Separate Sch. Dist., supra note 83, at 5 (some internal citations omitted) (citing Dayton Bd. of Educ. v.
Brinkman, 443 U.S. 526, 538 (1979); Tasby v. Estes, 643 F.2d 1103, 1104 (5th Cir. 1981) (ordering a school district
under a desegregation order to alter its student discipline practices in order to achieve unitary status); Quarles v.
Oxford Mun. Sep. Sch. Dist., 868 F.2d 750, 755-56 (5th Cir. 1989) (holding that discipline practices which resulted
in both direct and statistical evidence of discriminatory punishment may be a vestige of the dual school system);
Berry v. Sch. Dist. of City of Benton Harbor, 515 F. Supp. 344, 357 (W.D. Mich. 1981) (requiring a school district
to develop a uniform code of conduct and attendant procedures as part of remedial measures for school
desegregation); U.S. v. Bd. of School Com’rs of City of Indianapolis, 506 F. Supp. 657, 672 (S.D. Ind. 1979)
(ordering in-service training on the administration of discipline as “essential” to the desegregation process), aff’d in
part, rev’d in part on other grounds; Reed v. Rhodes, 455 F. Supp. 569, 601-602 (N.D. Ohio 1978) (requiring
changes to disciplinary procedures to prohibit the discriminatory application of discipline in a school desegregation
case); Bradley v. Milliken, 402 F. Supp. 1096, 1118 (E.D. M